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R EC E NED 
Before the 

F E D E K A I ,  COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 AUG ._ 6 zOo3 

FkERAL C0MMUNl~ATlGN.S C O ~ N  
OFFICE OF l H E  SECRETARY In Lhc Maltci- 01‘ ) 

) 
A lip1 icalion by SB( ’ (’oiiiiii i i i i ical ions [nc 
foi. Authoriiatioii To Provide In-Region, ) 
IiirerLATA Sei-\,iccs in thc Slates 01‘ ) 
II I i no1 5. 1 n t l  i ana, Oh io, and  W i scoiisi n 1 

) WC Docket No 03-167 

OPPOSITION OF 
Z-TEL COMMUNICATIONS, INC. 

Z-Tcl Communications, Inc (“Z-Tel”), by its atlorneys, hereby submits i l s  

comiiicnts in response to thc Public Noticc (DA 03-2344) issued by the Federal Commuiucatioiis 

Commission (“FCC” or “Commission”) in the above-captioned procecding The Public Notice 

iii\’iles inkresled parties to respond to the joint Application of SBC’s operating entities to 

providc in-rcgion, inlcrLATA services in the States of Illinois, Indiana, Ohio, and Wisconsin 

pursuanl lo section 271 o r t h e  Comiiiunications Act of 1934, as amended (the “Act”) 

I. LNTRODU<:TION AND SUMMARY 

Z-Tcl is a coiiipetitibe local cxchange carrier (“CLEC”) that offers bundled 

packages of local, loiil: distance, and cnhaiiced services to residential and small business 

consumers using the combination of unbundled network elements (“UNEs”) known as the UNE 

Platfoiiii, or “LINE-P ” Al present, Z-Tel provides integrated local, long distance, and enhanced 

serviccs to inore thaii 200.000 consumers i n  40 states, including Illinois, Indiana, Ohio, and 

Wisconsin 

By these comments. Z-Tel opposes SBC’s Application for section 271 authority 

hccause SBC does not satisfy competitive checklist item 2, which requires that SBC provide 

iioiidiscriniiiiatory access to UNEs at cost-based ratcs set rates set by the public service 



I coiiiin~ssioiis 

C L K s  from oh~aiiiing UNEs at the cost-based i’atrb set by the various state coiiiiiiissioiis, i n  

particular the Illinois Commerce Commission (“ICC”) and the Indiana Ut i l i ly  Regulatory 

C‘ommission (‘‘IURC”’) A11 facttial stateiiienls contained herein are supportcd by thc verification 

affida\ I[ of Ron A Walters, Vice Presidciit 

iresp‘oiisiblc for Z-Tel’s co-carrier relationship M i t l i  SBC 

SBC‘ rails to satisry checAlis1 item 2 by virtue o f  its on-young cfforts to foreclose 

Iridustry Policy of 2-Tcl, who is priinarily 

Because of the niagiitude of billi i ig disputes i n  Indiana and Illinois, Z-Tel 

initiated Tomial disputc resolulion, tinder the terms of its interconnection agreements, in July 

2002  Ahcr a ycar long negotiation. liistorical settlement was reached on many items But as 

poiiitccl oul l a k r  iii these comments, i t  is bery disturbmg that many of  the underlying billing 

system problciiis remain and the disputcs continue monthly During this negotiation, SBC 

rcfiised to correct the historical billing for thc Indiana and Tlllnois tariff flow through disputes 

rcfcrcncecl in these commcnts However, SBC has indicated durins the last lew days that they 

arc willing lo re-considcr adjusting these historical overcharges in Indiana and accepting some of 

Z-Tel’s redliiied changes to thc SBC proposed amcndmenl This reconsideration appcars to be  

tied to SBC’s pending 271 tilings at the FCC and LO Z-Tel’s Notice to file Complaint whlch was 

rcceiitly tiled with the LCC and IURC and attached to these comments ’ To the extent Z-Tel can 

work  these issues out with SBC on a co-carrier basis, Z-Tel commlts to informing t h ~ s  

Cnrninissioii and the state commiss i~ns  

~ ._ 

47 I I  S C 4 271(~)(2)(B)(ii) 

This verification affidavii is ‘ittachecl hereto as Tab A. 

Sw Tab B and Tab C. altachcti hereto 

I 

I 



II. 4MERITECH FA1I.S TO S4TISFV COMPETITIVE CHECKLIST ITEM 2 
BECAUSE IT UNI.AWFlJI.I,Y RESTRICTS CLEC ACCESS TO COST-BASED 
KA I’ES SET BY Tl lE  STATIC COMMISSIONS 

‘1’0 tlemonslrale cornpliancc with an i lcni  contained in the section 27 I conipetitive 

chcchlisl. including the pricing prong of chcckllst i t cm 2. SBC must prove that “it  currently 

fiiinishcs. or I S  ready to I‘umish, the clieckltst itciii on a nondiscriminatory basis ”’ Evcii though 

each slatc coniniission has established TELRIC-conipliant UNE rates, SBC has foreclosed 

Cl-EC‘s lroni oblaining such irates h y  ( 1  ) placitiz artificial restrictions on the interconnection 

ag-eement amendment and “opt in” processes, (2) refusing to bill CLECs the TELRIC compliant 

UNE rates filed in state UNE Lariffs, and (3) intentionally mishilling CLECs for UNEs 

purchascti and refusing to correct known billing errors As  a result, SBC neither “currently 

furnishes” nor i s  “ready to furnish” IJNEs at its state commission-set, cost-based rates 

Therefbre. SBC has not and cannot satisfy chccklist item 2’s pricing standard, and accordingly 

the Commission should reject SBC’s Application. 

A. The Commission’s Rules Obligate BOCs To Provide UNEs At The TELRIC 
Rates Set By The State Commission 

A s  the Commission previously has noted, a BOC must charge the state 

commission-set TELRIC rale for UNEs “unless the differcnt rates could beJusti6ed by the costs 

incurred by thc incumbent LEC ’” Indeed, the Commission expressly has found that 

“resulations permitting noii-cost based discriminatory treatment are prohtblted by the 1996 

S r ~ e  Appl/cri/ion h); Ucll Atlrinlic Neib York for ALitliorrzatiori Under Section 271 of the 
(~‘oiwnii~iiicii/roiis 

Memorandum Opinion and Order, I5  FCC Rcd 3953, 3973-74 at 7 5 2  (1999) (‘‘Bell 
Atlm/rr NY Order”), r f l r l ,  4 ir&T Corp 1’ FC’C’, 220 F 3d 607 (D C Cir. 2000). 

~ l ~ p / C f J l C l l ~ f i l l ~ f l  of lhc l.orfil C’ompelition Prowsrons rn lhe Telecommunrccrizons Act oj 
IY96, First Report and Order, I 1  FCC Rcd 15400,1I 861 ( I  996) (subsequent history 
omittcd) ( “ l a a l  Coinpelition Order”) 

2 

io Prow& Iii-Rqion, InIerLATA Service it1 the Smie ofNew York, 

I)( 01 I I  \ / / M  7 0 x 1 7 4  I -3- 



Act ’+ The Act’s cob[-bascd pi-iciiis standard and prohibition against noli-cost based price 

discriniinii l ion Ibr I l N E s  further is codified i n  checklist item 2, wliicli mandates that a BOC 

pr~>\,idc ”iioii(li.\criiiiiii(iiur~i Liccess to nctwork eleincnts i n  accordance with” thc cost-baser1 

prtciiig standard o f  section 252(d)(I)  ’” 

f’ut another bay.  only i n  cases where a BOC demonstrates that its forward- 

look in^ cost ofproi iding a lJNE to a specific CLEC is different from the cost ofproviding that 

ssnir U N E  to other CLECs may a BOC assess a different rate That is, the TELRTC cost of a 

BOC’s provision of CINES to all CLECs is prcsuniptively the same, and the BOC bears thc 

hurtlcn nfdcnioiislrating that its cnst of providing U N E s  to different CLECs varies 

SBC has railed to ineel t h i s  burden because tlicrc simply is no cost-based rationale 

lor charging diffcrcnt CLECs UNE rates other than those most recently established by the state 

coiiiiiiissioiis However, SBC has maintained and continues to maintain a policy of price 

discriiiiiiialion agaiiist competitors by aggressively slow rolling implementation of  state 

commission-set TELRIC rates through classic BOC hide-the-ball strategies. 

As  oiic cxaniple, at  the direction of the IURC, SBC on Ju ly  18, 2003 filed 

infomiation “regaiding the pricing upon which SBC Indiana is relying in its 271 application.”’ 

I n  that  filiiis, SBC conceded that there is no single SBC document consisting of its TELRIC 

w c s ,  rathcr thc curreiit TELRIC rates “arc gcncrally reflected i n  SBC Indiana’s UNE and 

inlcrconiirction tarirfs and are available for all iiew interconnection agreements.”‘) 

47 I J  S C 6 271(c)(2)(B)(ii) 

C’ause No 41 657, SBC Indiana’s Filing of Pricing Informalion and Motion for 
Cl~irilicatioii o f  Ju ly  11,  2003 Entry at 1 (attached hereto at Tab D) 

/(/, 2 (emphasis added) 

X 

‘I 
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SHC’ accordingly w t c d  that il “did nol predicate its 9 271 application on a single 

pi’icc list containing current rrltcs and charges and tlidii’t develop and provide to the FCC with i l s  

application a single price lis1 ” I ”  The rcason for this is obvious SBC would then havc to 

pro\itle C L K s  wilh a single set o f  SBC’s current, state coiiiinissioii-approved TELRIC prices 

111 a n y  event, for purposes of its “coinpliaiice filing” with the IURC, SBC cohblcd 

togethcr a price list ostensibly to demonslratc conipliaiice with thc IURC’s order Insofar as Z- 

Tcl csii le l l ,  ho\vcber, SBC does not bill CLECs from that price list, nor does SBC make that 

pricc 1151 aLailablc to CLECs i n  any Tomi Rather, SBC unilaterally picks and chooses what rates 

i t  :ipplies to C‘I,ECs. tegardless of tlic plain lhct that SBC has thc same foi-ward-looking cost of 

provitliiig the samc UNEs to all CLECs in Indiana. For example, SBC-IN is ciirrently billing 

soiiic CLECs $5 34 per rnonlli for a two wire analog switch port while billing other CLECs $2.98 

pcr nionth Ibr an idcnlical switch port This is blatant rate discrimination, which i s  precluded 

uiitlcr checklist iteni 2 

SBC’s discriniiiialory pricing policy and its various efforts to foreclose CLECs, 

such as %-Tcl, from obtaining stale commission-approvcd TELRIC rates clearly violates 

checklist item 2‘s mandate that SBC provide nondiscriminatory access to i ts  cost-based rates As 

deinonstratcd above with the Indiana example, although SBC has a single set of currently- 

approved, cosl-bascd rates, SBC will not make those rates available to CLECs CLECs should 

nor ha \e  to posture o r  otherwise liligate with SBC in  order to avail Iliemselves of state 

coi i ini issi~~i i-detemii i ied TI3,RIC rates. Yct, this is exactly the situation SBC’s rate 

discri m i nation policy creates 

-5 -  



B. SBC”5 Rate Discrimination Policy k’iolates Competitive Checklist Item 2 

I he Acl ohli+itcs BOCs to provide UNEs at the BOC’s mwettf, state-approved. 

I I  cost-h‘iscd r a t a  unless it can demonsirate a cost-bascd reason exists for mice discrimination 

111 spite oflhis clear iiiandatc, rather than j u s t  charye CLECs currently-effective TELRIC rates, 

SBC floiils this ohligalion by ( I  ) placing artificial reslriclions on the iiiterconncction agreement 

aiiiendmeiit and “opt in‘’ processcs, ( 2 )  rcfusing to bill CLECs rates approved i n  state UNE 

tarifl:?, and (3 )  intcnlionally mishilling CLECs for UNEs purchased and refusing to correct 

kiiouii billins errors Each of thcsc itcms arc dcscribed below 

SBC’s impermissible amendment requirements and restrictions on 
“opt ins” 

1. 

SBC‘ unilatcrally and impermissibly requires contract changes prior to providing 

cost-based tares to coiiipctitors In addilion to unilaterally requiring contract changes prior to 

implementiiig its cost-hascd rates, SBC places material artificial restrictions on the 

inlt‘rcoiiiieciioii agreement anicndmcnt pi-ocess and the section 252(1) opt in process in order to 

maintain its price discrimination practices 

As  one example. before SBC will pennit CLECs to amend an interconnection 

agrcemcnt to obtain iiew TELRIC rates or otherwise, SBC’s position is that CLECs must agree 

IO the rollowing “rcscrvalion of rights” language 

111 entering into this Amendment, the Parties acknowledgc and agree that 
incither Party IS waiving any of  its rights, remedies or arguments with 
rcspccl lo any orders, decisions or proceedings and any remands thereof, 
including but not limited to 11s rights under the United States Supreme 
Couil’s opinioti in Vcrizoii I> FCC, eriil, 535  U S .  467 (2002), the D .C  
Circuit’s dccision in Unilrtl  Smles Teleconi Associatioil. el a1 11 FC’C‘. 290 
F 3d 4 I5 (D C Cir 2002) (‘‘UXTA decision”); the FCC’s Triennial Review 
OrJcr, adopled on Fcbruary 20, 2003, on remand from the USTA decision 
and pLirsuaiit to the FCC’s Notice of  Proposed Ruleinaking, Revlc,~,  of 

~~ 

1 1  l a a l  Compelition Order. 1/11 861.62 



i S ~ ~ ( , / i o i i  25 I l ~ t / lw~rd l i i i , q  Ohligolioiis of Irimmhent Lord  E.wlitrnge 
C’cui ie i .s .  CC Docket No 01-338 (FCC 01-361) (rel. Dcc 20, 2001),  the 
ECC’s Order I n  rlrc : L I L i l / w  of rlre Lociil ~ ‘ o t n p e ~ ~ ~ i o ~  P~ovts~oizs of rhc 
7 i ~ l ~ ~ ~ ~ o ~ i i ~ r t i i ~ t / ~ ~ o / i o t i . ~  

No\’ 24, IW)), including its Suppleiiiental Order Clarlfication (FCC 00- 
183) (re1 Jtinc 2, 2000). i n  CC Docket 9h-9S, or the FCC’s Order on 
Remand and Report and Ordcr in CC Dockets No. 96-98 and 99-68, 16 
tCC Rcd 91 51 (2001).  (rcl  April 27, 2001) (“ISP Compensation Order”), 
which was remanded i n  M’odtlCutn, juc v FCC’, 288 F 3d 429 ( D  C Clr 
2002)  Rathet. iii entering into this Amendment, each Party fully reserves 
all o l i t s  rights. remedies anti arguments with respect to any decisions, 
orders or proccediiigb. including but not limited to its right to dispute 
w h c t h c ~  any UNEs  and/or LINE combinations identified i n  the Agreement 
and [his Amendmenl musl bc provided under Sections 251(c)(3) and 
251(d) o f  the Act, and under this Agreement Notwithstanding anything to 
thc contrary in this Agieeineiit and in additioii to fully resewing Its other 
rights, SBC Indiana reserves 11s right, to Ihe extent SBC Indiana has not 
already invoked the I;CC ISP tenniiiating compensation in Indiana and 
incorporated lhc ratcs, tcniis and conditions of such plan into this 
Agreement, to exercise its option at any time to adopt on a date specified 
by SBC Indiana the FCC ISP terminating compensation plan, after which 
date ISP-bound traffic wi l l  be subjecl to the FCC’s prescribed terminating 
compensation rates, and other terms and conditions, and seek conforming 
modifications to this Agreement I n  the event that a state or federal 
regulatory or legislative body or a court of competent jurisdiction, in 
a n i  proceeding,~finds, rules andlor otherwise orders that any of  the 
UNEs and/or LINE combinations provided for under this Agreement 
and this Amendment do not meet the necessary and impair standards 
set forth in Section 251(d)(2) of the Act, the affected provision will be 
immediately invalidated, modified or stayed as required to effectuate 
the suhject order upon written request of  either Party (“Written 
Notice”) In such cvciit, thc Parties shall have sixty (60) days from the 
Writteii Notice to attempt to negotiate and arrive at an agreement on the 
appropriate conrotmiiig modifications required to the Agreement If the 
Partics ai-e unable to agree upon the conforming modifications required 
within sixty (GO) thys from the Written Notice, any disputes between the 
Parties concerning the intcrprctations of  the actions required or the 
provisions affected hy such order shall be handled under the Dispute 
Resolution Procedures set forth in this Agreement l 2  

.f /Y96, I 5  FCC Rcd 1760 (FCC 99-370) (re1 

Sec Tab E a1 11 6 2 (hold added) This Indiana amendment provision is substantively 
identical to that utiliicd by SBC for interconnection agreement “opt ins” pursuant to 
section 252(1) of the Act 

I ?  



‘I l i i s  laiisiiase is dii‘l ictilt lo ialte fur inaiiy reasons. i i icludins SBC’s insisteiicc that a CLEC g v e  

t ip  righls iii order 10 obtain SBC’s cost-based iates, ibhich SBC already has a pre-existing duty to 

pro\itle as a niattcr ol‘ law. 

For cwaiiiple, in the case of ai1 interconnection agreement amendment, if a CLEC 

\+ ishcs to obtaiii slate coii i i i i issioii-set TbLRIC rates, why does the CLEC have to agree that 

SBC m a y  “imincdiatcly unviilidate” a n y  provision of the underlying interconnection agreement 

hascd o n  SBC’s unilateral revicu of ihc impending Triennial Review Order, or any other ordei 

foi tlial matter” The ansLver is simple no such obligation exists. A CLEC has absolutely no 

obligation to give u p  suhstantivc poilions or  its underlying interconnechon agreement and related 

rishts of process i n  order to obtain slate-iriandated TELRlC prices. Yet this is exactly what SBC 

requircs, and this requirement without question results in unlawful rate discrimination, which IS 

anl i thet ical  to checklist item 1 1  

SBC’s “ameiidmcnt” position also is unreasonable language because SBC does 

not allow retroactive adjustrnenls in situations when SBC has failed to implement its 

commission-approved cost-based ralcs to all CLECs The followmg language appears i n  the 

llliiiois anicndment that SBC requlres berorc it will flow through the ICC-approved TELRIC 

rates 

Notwithstanding anythins IO the contrary, including anythmg in the 
Agreement or this Aiiiendmcnt (including Section 2), as between CLEC 
and SBC Illinois, in  no eLent shall this Amendment resull in the 
retroactive application of any rate, rate element, or associated charge to 
any date earlicr than the 30”’ day after the Amendment i s  approved by the 
ICC‘ or, ifabscnt such [CC approval, the date such Amendment i s  deemed 
appioved by operation of Ian’, lor use between CLEC and SBC Illinois. 
By way ofexample only and without limiting the foregoing, ifCLEC 
adopted the Agreement and/or this Amendment (“Adopting CLEC”) 
pursuant to 47 U S C $; 252(i), the tariffed rates, rate elements, and 
associated charges applicahlc under this Amendment would only apply 
belwecn Adopting CLEC‘ and SBC Illinois prospectively beginning from 



Llir: 31)”’ day following thc ICC’s order approving the Adopting CLEC’s 
Scctioii 252(i) atloption 0 1 ,  irahsenl such ICC approval, the date the 
Agreement and/or this Amendment is deemed approved by operatioii of 
I a n  (“Section 252(i) Effcctiw Dale”), for ~ i s e  between Adopting CLEC 
and SBC l l l i i i o is  As between Adopting CLEC and SBC [Ilinois, the 
tarirfed ratcs, ratc clemeiits, and associated charges would iiol i n  any 
iniaiiiier apply i.elroacli\,ely prior to llie Sectioii 252(i) Effective Date, and 
thc Section 252(i)  kffcctive Date shall bc the same date as the Amendrncnt 
Effeclive Datc I ’  

Ralhcl- than provide i l s  cosl-hased ralcs on a noiidiscriiiiiiiatory basis, SBC will provide its cost- 

bascd tates only prospecti\ely and only after 30 days froin approval of any such amendment by 

[lie ICC? which can take LIP to 00 days Thus, SBC’s default position is to foreclose 

inipleiiientation or i ts  cost-based rates Tor as long as possible, and this refusal to furnish its cost- 

bascd ralcs to CLECs violalcs ctiecklisl ilcm 2 

.. 
11.  SBC’s unlawful refusal to bill competitors at tariffed UNE rates 

In addition to placing unlawful restrictions on the availability of its TELRIC rates 

through 11s tinilaleral inlercoiinection agreement amendment policy, SBC ~ in spite of  the 

conlriiry assertions in  its Application ~ reruses to bill Z-Tel the comniission approved tariffed 

UNF; rates. This reliisal i s  yct another effort to slow roll implementation of  TELRIC-based rates 

iind Lo price discriininate against individ~ial  CLECs 

I n  its Application, SBC asserts that in Illinois, “any CLEC with an existing 

intci-conncction agreement may also takc scrvice under the Lerms, conditions, and rate 

iipplicalions coiitaincti i n  llliiiois Bell’s combinations tariff ”I‘ ThlsJust IS not the casc Z-Tel, 

for one, literally lias spenl months upon months attempting to purchase UNEs a l  SBC’s tariffed 

rate in Illinois and Indiana to no avail  Most recently, SBC billed Z-Tel more than $157,000 in 

S e r l /  15 of  SBC’s proposed “tariff flow through” amendment, which i s  attached hereto at 

Application at 47 

1 :  

Tab F 
14 



cliai.~es for (he month o f  l u l y  2003 ;ihovc SBC’s TELRIC rates set by the Illinois Coiiimtssion, 

\rhich iiiiiotiiits lo over 20% o( lo ta l  billed charges to Z-Tel in Illinois I ’  After a protracted and 

fruitless eflbrl Io iicgotiatc a ~-esoltition of this  niatler w i t h  SBC, including formal dispute 

resolullon ini1iated in July 2002 a n d  as outlined by the SRC/Z-Tcl interconnection agreements, 

L- I’el ieceiitly noticed 11s intention to f i l e  a complatnt with the ICC i n  order to put an end to 

SBC“s rale discrimination I I >  

111 contrast to Illinois, SBC is more candid about its pricc discrimination policy in 

Indiana There, SBC will provide its coniiiiissioii-approved tariffed TELRIC rates only where 111 

SBC’s sole 1 tidgnient “the parties provided for the incorporation of tariffed rates.”” In July 2003 

itloiie, SBC assessed on Z-Tcl iiiorc than $47,000 iii fees over SBC’s TELRIC rates, which 

eqtiallrs to iipproxini;itcly 24% of total billed charges to Z-Tel in Indiaiia.18 As iii the case for 

Illinois. Z-Tel has noticed a complaint against SBC before the IURC to address SBC’s unlawful 

price discri in i nation I l l  

iii. SBC’s intentional misbilling of UNEs and refusal to correct 
permanently known underlying rate errors 

Not o n l y  does SBC place material restnctions on CLECs seeking to avail 

lhemselves of the  TELRIC rates Ibi LINES, SBC consistcntly and without notification misbills 

CI.F,Cs for these items This knowing and intentional misbilling forecloses CLECs from 

Tdb G contains a spreadsheet showing amounls aboce tarirfed TELRIC rates that SBC 
has hilled Z-Tel for both Illinois and Indiana 

,Sw Tab B 

Applicalion at 5 0 .  

.Sw Tab G 

A ~ o p y  of the  Notice vf Anticipated Filing o f  Complaint in Indiana is attached at Tab C 

I S  

118 
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I h  

I 9 



ol?taiiiiiig l J N t  r ~ i ~ c s ,  and  forccs <‘LECs inlo protracted “ncgotiations” wi th  SBC in order to 

ohliiiii t l ic proper ratc 

7\40 cxamplcs ofSBC’s use of its hilling system to cngage in unlawful price 

diwiniinatlon iirc atiachcd hereto ”’ Thc firs1 example demonstrates that although thc Illinois 

TELRIC ratc hi il scrwce ortlcr chargc is $ 1  02, SBC routinely (but inconsistently) charges Z- 

Tcl S I 4  OO The sccond exaiiiple demonstrates that SBC changes its “TELRIC” rate Tor shared 

transport (known as “CJLS-ST”) cbcry re\\’ months without any  warning or any rationale SBC 

JUS( changes the ratc and expects Z-Tel to pay i t  Z-Tcl is then left to fight with SBC for months 

on end for hillins crcdits to remedy SBC’s failurcs 

Worse, cvcn ihougli SBC may actually provide bill credits at soine point, SBC 

rcfiises to update its underlying billing systein to correct known errors As a result, these same 

problems persist iiioiilh i n  and month out with no end in  sight I ’  This patent refusal to correct 

knowii hil1in.r errors tlcmonstrales [hat SBC’s conduct in thls regard is both knowing and willful 

”’ See Tab H a i d  Tab I 

Examples of‘thls chronic SBC failure arc attached hereto at Tab J ? I  



111. CONCI.IJSION 

As tlciiionstl-ated iibo\,c, Aiiieritech does not fully comply with pricing 

ieqiiiremeiits o f  conipetiLi\c cliccklist 2 Accordingly, the Commission should not approve the 

Applicalioii u n t i l  s d i  Lirric as SBC lias tleinonstrated affirmatively that it has abandoned i t s  

policy o t ' t i i i l a~~~ t i l  pricc discimi ina~ton as dcscrihed herein 

Respectfully submitted, A 

1200 Nincteenth Street, N.W 
Suite 500 
Washington, D.C 20036 
(202) 955-9600 

Counsel for Z-Tel Communications, Inc 

August 6, 2001 
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TAB A 



VERIFICATIOS 

State of Florida. 

County of Hdl~borough 

Ron A. Walters, Affiant, bein: duly swomiaffirrned accordmg L O  law, deposes and says that 

He I S  the Vice President. Industrv Policv 0 1  Z-Tel Communications, lnc. responsible for Z-Tel's 
business and operational relationship with SBC Communications Inc. and Its affiliales. 

Thai he is authonzed 10 and does mkks this affidavit for Z-Tel CommunicXions, Inc.; 

That the facts 2nd staiements above set fonh in  the Opposition of Z-Tel Communications, Inc. to 
SBC Communications Inc.'s applicauon for scction 271 authonty in Illinois, Indiana. Ohio. and 
Wisconsin are true and correct to the best of his knowled:e, information, and belief and that he 
expecrs Z-Tel Communications, Inc to be able to prove the samc at any heanng hereof. 

Vice President, Indusuy Policy 
Z-Tel Communications, Ins. 

Sworn and subscnbed before me this -day b of @ 2003 

&& &m#&&, 
Signature of official administem: oath 

I 
-My c o m s s i o n  expires. ~ I / , ~ D Y  
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USOC SEPUC (Line Connection Svc Establishment). 
USOC SEPUP (Processing Chg-Establish), 
USOC UJR (Basic Line Pon-Residence), and 
USOC UPC (Basic Line Port-Business) 

After repeated demands by 2-Tel SBC refuses to provide credits to Z-Tel for these 
excessive charges that have occurred for ox'er two years and continues to bill Z-Tel incorrectly 

As you are aware, SBC has acknowledged several billing problems in providing services 
to CLECs Notably, SBC filed an affidavit with the Illinois Commerce Commission i n  its 271 
proceeding (ICC Dockct No 02-0662) i n  which SBC acknowledges that i t  has engaged in 
discnminatory billing practices with CLECs for Service Order, Record Order, and Port charges: 

In general, the misapplication of charges involves seven specific USOCs that apply to 
standalone UNE loops and standalone ports, bur not lo UNE combinations (i.e. the UNE- 
P) When a CLEC orders a UNEP migration, USOCs NR9F6 (Svc Ord Chrges-Record 
Ord-Basic Port) and SEPUC (Line Connection Svc Establishment) should not apply to 
the order Similarly, USOCs NR9ULI (Svc Order Charge-Inir Basic Port), NR9UY 
(Subseq Change Charge K Order, SEPUP (Processing Chg-Establish), UJR (Basic 
Line Port-Residence), and UPC (Basic Line Port-Business) should not apply to any 
UNE-P order. In the context of electronically processed orders, these charges are 
normally suppressed through use of a "FID" It appears, however, that, in limited 
instances, these charges were not suppressed. 

Silber Surrebuttal Affidavit, fn I 
ordering UNE-P should not bc billed for the rate elements that have been assessed against Z-Tel. 

Moreover, SBC's practices i n  assessing one rate against certain camers, and another rate 
against 2-Tel I S  a clear and direct violation of slate and federal law, including Section 13-514 of 
the Illinois Public Utilities Act The federal Communications Act requlres that the rates for 
intcrconnection be established pursuant to the TELRIC pnnciples outlined by 47 U.S.C. $ 
252(d), as well as the FCC's regulations, 47 C F R. 51 505 Moreover, other provisions of the 
.4ct require that the rates, terms and conditions for Interconnectlon be nondlscnminatory: 

In this statement, Mr Silver acknowledges that a CLEC 

a 9 251 (c) each incumbent local exchange carrier has the following duties: 
( 2 )  ~NTERCONNECTloN.--The duty to provide, for the facilities and equipment of 
any requesting  telecommunication^ carrier, interconnection with the local 
exchange carrier's network- 

* * *  

~ H O I K F L L H , i j 9 0 0 6  I 
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(D) on rates, terns, and conditions that arejust, reasonable, and 
nondiscnminatory, in accordance with the terms and conditions of the 
agreement and the requirements of this section and section 252. 

b $ 251(c)(3) UNBUNDLED ACCESS --The duty to provide, lo any requesting 
tclecornmunications carner for the provision of a telecommunications service, 
nondiscnminatory access to network elements 
that are just, reasonable, and nondiscnminatory. . . 

. on rates, terms, and conditions 

C 252(c) (c) STAND~RDS FOR ARBlTRATloN --In resolving by arbitration under 
subsection (b) my open issues and imposing conditions upon the parties to Ihe 
agreement, a State commission shall-- 

(2) establish any rates for interconnection, services, or network elements 
according to subsection (d), and 

* *  * 

* * *  
(d) PRlCrNG STA>DAR!JS.-- 
( I )  ~NTERCO~WECTIOP; AND NETWORK ELEMENT CHARGES --Determinations by a 
Slate commission of the just and reasonable rate for the interconnection of 
facilities and equipment for purposcs of subsection (c)(2) of section 251, and the 
just and reasonable rate for network elements for purposes of subsection (c)(3) of 
such section-. 

(A) shall be-- 
(I)  based on the cost (determined without reference to a rate-of- 
return or other rate-based proceeding) of providing the 
interconnection or network element (whichever is applicable), and 
(11) nondiscriminatory . 

47 U S C 59 231, 252 

Section 271 of the Fcderal Communication Act also requires that, as a precond~tion to 
receiving authonty to provide interLATA services, SBC must provide nondiscnminatory access 
to network elements 

These provisions of federal law make clear that SBC must pnce all network elements 
made available to CLECs at TELFUC based prices, and that i t  may not discriminate against 
CLECs in the rates that are charged for network elements In Michigan Bell Telephone Co. Y 

Slyand, 305 F 3d 580 (6Ih Cir 2002), the Court held that SBC may not charge one CLEC a rate 
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different that i t  charges to another CLEC because this would constitute discnmination, 
particularly if the rates are assessed under the Telecommunications Act of 1996. 

Amentech readily concedes that the term “nondiscnminatory” means that i t  

cannot discnniinate among CLECs or between CLECs and itselfin the provision 
o f  unbundled network elements 

305 F 3d at 591, tiring f i  218 ojihe FCC Firs! Report and Order, CC Docket No 96-98 

Illinois law similarly prohibits SBC from assessing one rate against one CLEC, while 
assessing a different rate against another CLEC 220 ILCS 5/13-505 2. Moreover, Section 13- 
SO1 requires that SRC providc ncbork elements to CLECs at cost-based rates, and on terms that 
do not discriminate 220 ILCS 13-801(a); (g) In addition, any rate element made available by 
SBC that is contained in its tanffs must be provided to all CLECs on the same rates, terms and 
conditions 

Sec 13-505 4 Provision of noncompetitive services 

(a)  
service element, feature, or functionality on a separate, stand-alone basis to any customer 
shall provide that sewice, senice element, feature, or functionalitypursuant to tariff to all 
persons, including all telecommunications camels and competitors, in accordance with 
the provisions of this Article 

A telecommunications carrier that offers or provides a noncompetitive service, 

220 ILCS 5ISection 13-505.4 

Z-Tel’s Interconnection Agreement also requires SBC to apply tanff rates to the network 
elements purchased by 2-Tel SBC shall “take all steps reasonably necessary to ensure that such 
SBCICLEC Interconnect Tanff’ would be applied to Z-Tel SBC IllinoisiZ-Tel Interconnection 
Agreement, Article XXlX 2 Tanffs The agreement also requires SBC to prov~de retroactive 
adjustments “such amended or new rates, charges or prices shall be effective as if such rates, 
charges and prices were onginally established in the applicable TELRIC Order” (Pncing 
Schedule ~ Illinois, Page PS- I ,  Footnote 1) 

The rates that SBC initially incorporated into its Interconnection Agreements are a direct 
result of the Commission’s decision in ICC Docket No 96-0358, which established recumng 
rates for interconnection pursuant to the 47 U S C 6 252(d) These rates were later 
supplemented andor  modified through the Cornmission’s orders in ICC Docket No. 00-0700 
The nonrecumng rate elements for SBC’s charges were established in ICC Docket No. 98-0396 
These proceedings modified the applicable rate for unbundled network elements under Section 

CHOIlKCLLHlI59006 I 
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25?(d) of the federal Comniunications Act. Therefore, SBC has an obligation under state and 
federal law to assess only those rate elements that were adopted by the ICC in  these proceedings 

Nohvithstanding the foregoing, SBC has assessed rate elements against 2-Tel that are 
inconsistent with the applicahle ICC order For example, the ICC held in ICC Docket No 00- 
0700 that the appropnate TELRIC rate for a residential line port is $2.18. However, SBC 
continues to assess Z-Tel with a rate of$5 01, and will not probide Z-Tel with a credit ofthese 
o\ ercharges 

Z-Tel has attempted to resolce this continuing dispute on many, many occasions through 
the normal dispute resolution channels with SBC. As recently as Ju ly  16, 2003, Ron Walters 
sent a letter to SBC requesting that SBC provide credits to Z-Tel to reflect the nondiscnminatory 
rates adopted by the ICC, and that SBC modify its billing practices to immediately assess the 
legal rate 

In our opinion, SBC’s billing practices are a direct violation of Sections 251,252, and 
271 of the fcderal Communications Act, the Illinois Public Utilities Act, and 2-Tel’s 
Interconnection Agreement 

SBC’s continued refusal to properly hill Z-Tel is having a substantial adverse effect on Z- 
Tel’s ability to mandge its accounts. and is adversely affecting 2-Tel’s ability to provide service 
to its customers Z-Tel hereby nolifies SBC that should this problem not be resolved within the 
next forty-eight (48) hours, Z-Tel reserves the right to file a complaint at any time thereafter with 
the Illinois Commerce Commission pursuant to Section 13-5 15 of the Act 

Plcase contact me 3s soon as possible so that we may make arrangements to cure this 
unlawful practice i n  a way that i s  satisfactory to 2-Tel 

Sincerely, 

Hank Kelly 2- 
HTK cb 

cc Ron Walters 
Tom Koutsky 

IIHOIlKELLH1159006 I 
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